
B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

E
L

M
H

U
R

S
T

M
E

M
O

R
IA

L
H

E
A

L
T

H
C

A
R

E
)

an
d

)
E

L
M

H
U

R
S

T
M

E
M

O
R

IA
L

H
O

S
P

IT
A

L
,

)
MAR

252011
)

STA
TE

O
F

IW
N

O
IS

C
o
m

p
lain

an
ts,

)
N

o.
PC

B
2009-(IU

t10fl
C

ontrolB
oard

)
(C

itizen’s
S

uit
vs.

)
E

nforcem
ent

A
ction)

)
C

H
E

V
R

O
N

U
.S

.A
.

IN
C

.
an

d
)

T
E

X
A

C
O

IN
C

.,
))

R
espondents.N

O
T

IC
E

O
F

F
IL

IN
G

T
o:

C
arey

S.
R

osem
arin

A
n
d
rew

J.
M

arks
L

aw
O

ffices
of

C
arey

S.
R

osem
arin,

P.C
.

500
S

kokie
B

oulevard,
S

uite
510

N
o

rth
b

ro
o

k
,

Illinois
60062

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
th

at
on

M
arch

25,
2011,

w
e

filed
w

ith
the

clerk
of

the
Illinois

P
o

llu
tio

n
C

o
n

tro
l

B
oard

an
original

an
d

nine
copies

of
R

esponse
of

C
h
ev

ro
n

U
.S.A

.
and

T
exaco

Inc.
to

C
om

plainants’
M

o
tio

n
to

S
trike

A
ffirm

ative
D

efenses
to

A
m

ended
C

o
m

p
lain

t,
a

copy
of

w
h

ich
is

attach
ed

an
d

serv
ed

u
p
o
n

you.

C
H

E
V

R
O

N
U

.S
.A

.
IN

C
.

an
d

T
E

X
A

C
O

IN
C

.

D
ated:

M
arch

25,
2011

B
O

ne
of

their
atto

rn
e

s

Jo
sep

h
A

.
G

irard
i

R
o
b
ert

B.
C

hristie
H

en
d

erso
n

&
L

ym
an

A
tto

rn
ey

s
for

R
esp

o
n
d
en

ts
175

W
.

Jackson
B

lvd.,
S

uite
240

C
hicago,

Illinois
60604

(312)
986-6960



P
R

O
O

F
O

F
S

E
R

V
IC

E
B

Y
M

A
IL

I,
D

ouglas
M

.
G

rom
,

on
oath,

state
that

Iserved
a

copy
of

this
N

otice
and

R
esponse

of
C

hevron
U

.S.A
.

and
T

exaco
Inc.

to
C

om
plainants’

M
otion

to
S

trike
A

ffirm
ative

D
efenses

to
A

m
ended

C
om

plaint
on

the
persons

to
w

hom
the

N
otice

is
directed

at
the

address
contained

in
the

N
otice

by
depositing

the
sam

e
in

the
U

.S.
m

ail
at

175
W

estJackson
B

oulevard,
C

hicago,
Illinois

60604
before

5:00
p.m

.
on

M
arch

25,
2011.

ouglas
M

.
G

rom

S
ubscribed

and
sw

orn
to

before
m

e
this

25th
day

of
M

arch,
2011.

otary
PuIJ’ic

C
F

R
c

LINDSEY
E

1.1*80
NOTARY

PU
BLIC.STATE

OF
LU

N
O

IS
P,IY

COM
M

ISSION
EXPIRESO1I2W

I3



B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

E
L

M
H

U
R

S
T

M
E

M
O

R
IA

L
H

E
A

L
T

H
C

A
R

E
)

d
IE

C
E

B
V

E
D

an
C

LER
K

’S
O

FFIC
E

E
L

M
H

U
R

S
T

M
E

M
O

R
IA

L
H

O
S

P
IT

A
L

,
))

M
AR252011

C
o

m
p

lain
an

ts,
)

N
o.

PC
B

2009-066
ST

A
T

E
O

F
IW

N
O

IS
i

izen
S

‘
u

i
?oilution

C
ontrol

B
oard

vs.
)

E
nforcem

ent
A

ction)
)

C
H

E
V

R
O

N
U

.S
.A

.
IN

C
.

an
d

)
T

E
X

A
C

O
IN

C
.,

))
R

espondents.
)

R
E

S
P

O
N

S
E

O
F

C
H

E
V

R
O

N
U

.S
.A

.
IN

C
.

A
N

D
T

E
X

A
C

O
IN

C
.

T
O

C
O

M
P

L
A

IN
A

N
T

S
’

M
O

T
IO

N
T

O
S

T
R

IK
E

A
F

F
IR

M
A

T
IV

E
D

E
F

E
N

S
E

S
T

O
A

M
E

N
D

E
D

C
O

M
P

L
A

IN
T

R
espondents,

C
h
ev

ro
n

U
.S.A

.
Inc.

and
T

exaco
Inc.

(“R
espondents”),

by
their

attorneys
H

enderson
&

L
ym

an,
and

for
their

response
to

the
m

otion
of

C
om

plainants,

E
lm

h
u

rst
M

em
orial

H
ealth

care
an

d
E

lm
h

u
rst

M
em

orial
H

o
sp

ital
(“C

om
plainants”),

to

strike
A

ffirm
ative

D
efenses

N
os.

II—
V

III
to

the
A

m
ended

C
om

plaint,state
as

follow
s:

A
ffirm

ative
D

efense
N

o.
II-

D
ischarge

in
B

ankruptcy

A
ffirm

ative
D

efense
N

o.
II

—
D

ischarge
in

B
an

k
ru

p
tcy

is
identical

to
the

A
ffirm

ative
D

efense
N

o.
II

filed
in

respect
to

C
om

plainants’
O

riginal
C

om
plaint.

A
s

such,
an

d
as

p
art

of
R

espondents’
arg

u
m

en
t

in
su

p
p
o

rt
of

A
ffirm

ative
D

efense
N

o.
II,

R
esp

o
n

d
en

ts
ad

o
p

t
an

d
in

co
rp

o
rate

h
erein

by
reference

the
(i)

R
esponse

of
C

hevron

U
.S.A

.
Inc.

to
M

otion
to

Strike
A

ffirm
ative

D
efenses,

(ii)
R

esponse
of

C
hevron

U
.S.A

.
Inc.

to

C
om

plainants’
M

otion
to

File
R

eply
Instanter,

an
d

(iii)
Sur-R

eply
of

C
hevron

U
.S.A

.
Inc.

to

C
om

plainants’
R

eply
in

S
upport

of
C

om
plainants’

M
otion

to
Strike

A
ffirm

ative
D

efenses
filed

w
ith

the
Illinois

P
o
llu

tio
n

C
ontrol

B
oard

(“B
oard”)

on
June

26,
2009,

July
21,

2009,
an

d

1



A
ugust

25,
2009,

respectively,
all

of
w

hich
w

ere
filed

in
respect

to
the

identical

affirm
ative

defense
to

the
O

riginal
C

om
plaint.

Inexplicably,
C

om
plainants

state
that

the
B

oard
previously

ruled
against

this

defense.
It

is
undisputed,

how
ever,

that
the

B
oard

refused
to

strike
A

ffirm
ative

D
efense

N
o.

II
to

the
O

riginal
C

om
plaint.

In
its

O
rder

dated
M

arch
18,

2010
(“M

arch
O

rder”),
the

B
oard

stated,
in

respect
to

A
ffirm

ative
D

efense
N

o.
II,

“[T
]here

is
a

possibility
that

C
hevron

m
ay

prevail
if

the
facts

alleged
in

the
affirm

ative
defense

are
proven

true.

T
herefore,

the
B

oard
denies

the
m

otion
to

strike
the

affirm
ative

defense.”
E

lm
hurst

M
em

orial
H

ealthcare
v.

C
hevron

U
.S.A

., PC
B

09-066,slip
op.

at 22
(M

ar.
18,2010).

R
espondents

agree
that

the
law

of
the

case
doctrine

applies
to

the
B

oard’s
M

arch

O
rder.

A
s

the
M

arch
O

rder
clearly

states
that

A
ffirm

ative
D

efense
N

o.
II,

entitled

D
ischarge

in
B

ankruptcy,
has

not
been

stricken
by

the
B

oard,
C

om
plainants’

position
that

A
ffirm

ative
D

efense
N

o.
II

be
stricken

at
this

tim
e

is
com

pletely
inconsistent

w
ith

the
law

of
the

case
established

by
the

B
oard.

C
om

plainants
m

ay
not

selectively
choose

w
hen

to

apply
the

law
of

the
case

doctrine;
thus,

A
ffirm

ative
D

efense
N

o.
II

continues
to

be
a

valid

defense.R
espondents,

therefore,
respectfully

request
that

the
B

oard
enter

an
order

denying
C

om
plainants’

M
otion

to
S

trike
A

ffirm
ative

D
efense

N
o.

II
and

for
any

further

relief
the

B
oard

deem
s

appropriate.

A
ffirm

ative
D

efense
N

o.
III

—
Ju

risd
ictio

n
—

A
ct

N
ot

A
p
p
licab

le

A
ffirm

ative
D

efense
N

o.
III

—
Jurisdiction

—
A

ct
N

ot
A

pplicable
is

identical
to

the

A
ffirm

ative
D

efense
N

o.
III

filed
in

respect
to

C
om

plainants’
O

riginal
C

om
plaint.

A
s

such,
and

as
p
art

of
R

espondents’
arg

u
m

en
t

in
su

p
p

o
rt

of
A

ffirm
ative

D
efense

N
o.

III,

2



R
espondents

ad
o
p
t

and
incorporate

herein
by

reference
the

R
esponse

of
C

hevron
U

.S.A
.

Inc.
to

M
otion

to
Strike

A
ffirm

ative
D

efenses
filed

w
ith

the
B

oard
on

June
26,

2009
in

respect
to

the
O

riginal
C

om
plaint.

C
om

plainants
once

again
incorrectly

state
that

the
B

oard
previously

ruled

against
this

defense.
T

he
B

oard
has

not
rejected

or
stricken

this
defense.

In
fact,

the

B
oard

specifically
stated

in
its

M
arch

O
rder

that
the

“facts
of

this
affirm

ative
defense

and
the

reasonable
inferences

d
raw

n
therefrom

,
raise

the
possibility

th
at

C
hevron

w
ill

prevail
on

this
issue.”

Id.
at

23.
T

hus,
the

B
oard

denied
C

om
plainants’

M
otion

to
S

trike

A
ffirm

ative
D

efense
N

o.
III

on
M

arch
18,

2010.
Id.

C
om

plainants,
how

ever,
are

trying
to

confuse
the

issue
by

b
lu

rrin
g

tw
o

separate

and
distinct

B
oard

O
rders.

W
hen

C
om

plainants
state

that
the

B
oard

has
rejected

this

affirm
ative

defense,
C

om
plainants

cite
to

the
B

oard’s
O

rder
dated

D
ecem

ber
16,

2010

(“D
ecem

ber
O

rder”),
w

hich
w

as
the

O
rder

detailing
the

B
oard’s

decision
regarding

R
espondents’

M
otion

to
D

ism
iss

the
A

m
ended

C
om

plaint.
T

he
D

ecem
ber

O
rder

w
as

not
in

ten
d

ed
to

address
the

sufficiency
of

R
espondents’

A
ffirm

ative
D

efenses;
it

sim
ply

addresses
the

B
oard’s

reasoning
for

denying
the

M
otion

to
D

ism
iss

the
A

m
ended

C
om

plaint.

T
he

stan
d
ard

used
for

ruling
on

a
m

otion
to

dism
iss

an
d

the
stan

d
ard

used
for

allow
ing

or
striking

an
affirm

ative
defense

are
com

pletely
different.

T
he

B
oard

explained
that

w
hen

ruling
on

a
m

otion
to

dism
iss,

“a
cause

of
action

should
not

be

dism
issed

w
ith

prejudice
unless

it
is

clear
that

no
set

of
facts

could
be

proved
w

hich

w
ould

entitle
the

plaintiff
to

relief.”
E

lm
hurst

M
em

orial
H

ealthcare
v.

C
hevron

U
.S.A

.,

PC
B

09-066,
slip

op.
at

14
(D

ec.
16,

2010),
citing

S
m

ith
v.

C
entral

Illinois
R

egional
A

irport,

3



207
Iii.

2d
578,

584-85
(2003).

F
urtherm

ore,
w

hen
ruling

on
an

affirm
ative

defense,
the

B
oard

w
ill

not
strike

an
affirm

ative
defense

that
alleges

“
.
.
.argum

ents
that,

if
true,

w
ill

defeat..
.[the]

claim
even

if
all

allegations
in

the
com

plaint
are

true.”
E

lm
hurst

M
em

orial

H
ealthcare

v.
C

hevron
U

.S.A
.,

PC
B

09-066,
slip

op.
at

20
(M

ar.
18,

2010),
citing

P
eople

v.

C
om

m
unity

L
andfill

C
o.,

PC
B

97-193,
slip

op.
at

3.
(A

ug.
6,

1998).
T

he
B

oard
further

explained
th

at
an

affirm
ative

defense
is

a
“response

to
a

plaintiff’s
claim

w
hich

attacks

the
plaintiff’s

legal
right

to
bring

an
action.”

Id.,
citing

F
arm

er’s
S

tate
B

ank
v.

P
hillips

P
etroleum

C
o

.
PC

B
97-100,

slip
op.

at
2

n.
1

(Jan.
23,

1997).
C

om
plainants

are
trying

to

apply
the

m
otion

to
dism

iss
stan

d
ard

and
reasoning

to
R

espondents’
A

ffirm
ative

D
efenses,

w
hich

is
incorrect

and
m

isleading.
T

he
D

ecem
ber

O
rder

does
not

change
the

B
oard’s

decisions
regarding

the
A

ffirm
ative

D
efenses

found
in

the
M

arch
O

rder,
w

hich

is
the

law
of

the
case.

T
he

B
oard

has
never

stricken
A

ffirm
ative

D
efense

N
o.

III.
In

fact,
in

the

“P
rocedural

B
ackground”

section
of

the
D

ecem
ber

O
rder,

the
B

oard
sum

m
arized

its

decisions
found

in
the

M
arch

O
rder,

stating,
“O

n
M

arch
18,

2010,
the

B
oard

issued
an

o
rd

er
d
en

y
in

g
th

e
C

o
m

p
lain

an
t’s

m
o

tio
n

to
strik

e
A

ffirm
ativ

e
D

efen
ses

N
o.

II
an

d

III,
and

g
ran

tin
g

the
C

om
plainant’s

m
otion

to
strike

A
ffirm

ative
D

efenses
N

os.
IV

th
ro

u
g

h
IX

.”
E

lm
hurst

M
em

orial
H

ealthcare
v.

C
hevron

U
.S

.A
,

PC
B

09-066,
slip

op.
at 2

(D
ec.

16,
2010)

(em
phasis

added).
T

he
B

oard
w

ent
on

to
say

that
“C

hevron
[pleaded]

the

ultim
ate

facts
necessary

to
establish

A
ffirm

ative
D

efenses
N

o.
II

and
III.”

J.
T

hus,
the

B
oard

previously
allow

ed
A

ffirm
ative

D
efense

N
o.

III
to

stan
d

and
the

law
of

the
case

doctrine
prevents

C
om

plainants
from

arguing
that

that
the

B
oard

should
strike

it
at

this

tim
e.

R
espondents,

therefore,
respectfully

request
that

the
B

oard
enter

an
order

4



denying
C

om
plainants’

M
otion

to
S

trike
A

ffirm
ative

D
efense

N
o.

III
and

for
any

further

relief
the

B
oard

deem
s

appropriate.

A
ffirm

ative
D

efense
N

o.
IV

—
Ju

risd
ictio

n
-

N
o

A
u
th

o
rity

to
A

w
ard

C
ost

R
ecovery

R
espondents

agree
that

A
ffirm

ative
D

efense
N

o.
IV

—
Jurisdiction

-
A

uthority
to

A
w

ard
C

ost
R

ecovery
is

identical
to

the
A

ffirm
ative

D
efense

N
o.

IV
filed

in
respect

to

C
om

plainants’
O

riginal
C

om
plaint.

A
s

p
art

of
R

espondents’
argum

ent
in

support
of

A
ffirm

ative
D

efense
N

o.
IV

,
R

espondents
ad

o
p
t

and
incorporate

herein
by

reference
the

R
esponse

of
C

hevron
U

.S.A
.

Inc.
to

M
otion

to
Strike

A
ffirm

ative
D

efenses
filed

w
ith

the

B
oard

on
June

26,
2009

in
respect

to
the

O
riginal

C
om

plaint.
R

espondents
further

agree

that
the

B
oard

struck
this

affirm
ative

defense
in

its
M

arch
O

rd
er

ruling
on

C
om

plainants’
m

otion
to

strike
the

affirm
ative

defenses
to

the
O

riginal
C

om
plaint.

N
evertheless,

as
C

om
plainants

have
filed

the
A

m
ended

C
om

plaint,
w

hich,
inter

alia,
nam

es
T

exaco
Inc.

as
an

additional
party

respondent,
it

is
necessary

and
required

th
at

R
espondents

reallege
this

affirm
ative

defense
to

the
A

m
ended

C
om

plaint
in

order

to
preserve

the
record

for
appeal.

A
ffirm

ative
D

efense
N

o.
V

-
P

rim
ary

Im
p
lied

A
ssu

m
p

tio
n

of
th

e
R

isk
and

A
ffirm

ative
D

efen
se

N
o.

V
I-

S
econdary

Im
p
lied

A
ssu

m
p
tio

n
of

th
e

R
isk

C
om

plainants
incorrectly

state
that

A
ffirm

ative
D

efenses
N

os.
V

and
V

I
are

identical
to

C
hevron

U
.S

.A
’s

A
ffirm

ative
D

efenses
N

os.
V

and
V

I
to

the
O

riginal

C
om

plaint.
T

o
the

co
n
trary

,
R

espondents
significantly

am
en

d
ed

these
defenses

to

com
ply

w
ith

the
requirem

ents
of

the
B

oard’s
M

arch
O

rder,
and

it
w

o
u

ld
be

prem
ature

to
strike

these
defenses

at
this

tim
e.

In
these

defenses,
R

espondents
allege

thatthe
A

m
ended

C
om

plaint
alleges

that

5



C
om

plainants
are

a
m

ajor
health

care
organization

that
em

ploys
a

staff
of

m
ore

than

3,000
people,

in
2005

C
om

plainants
identified

the
P

roperty
as

a
site

w
hich

they
w

ere

interested
in

acquiring,
and

C
om

plainants
closed

on
the

purchase
of

the
P

roperty
in

that

year.
T

he
defenses

further
allege

that,
at

the
tim

e
of

C
om

plainants’
acquisition

of
the

P
roperty,

the
P

roperty
w

as
im

proved
com

m
ercial

real
estate,

being
im

proved
w

ith
the

building
that

w
as

form
erly

used
as

the
filling

station
building

w
hen

the
P

roperty
w

as

operated
as

a
filling

station.
T

he
defenses

further
allege

that
it is

usual
and

custom
ary,

and
part

of
the

standard
conditions

of
a

real
estate

purchase
contract,

thata
buyer

of

com
m

ercial
real

estate
w

ill
undertake

an
investigation

of
the

environm
ental

condition
of

the
real

estate,
and

thatthe
results

of
such

investigation
m

ust
be

acceptable
to

the
buyer.

T
he

defenses
further

allege
that

such
an

investigation
begins

w
ith

a
P

hase
I

environm
ental

audit,
w

hich
is

perform
ed

by
a

licensed
environm

ental
consultant, and

includes
a

physical
inspection

of,and
a

review
of

allrecords
available

to
the

public

regarding
the

site.
T

he
defenses

further
allege

thatthe
results

of
the

P
hase

I

environm
ental

audit
provide

a
buyer

of
com

m
ercialrealestate

w
ith

know
ledge

of
the

past
and

current
uses

of
the

site,w
hether

the
site

m
ay

be
environm

entally
im

pacted,and

w
hether

to
perform

a
P

hase
II

or
other

additional
environm

ental
investigations, including

sam
pling

and
laboratory

analysis
of

the
soil

and
groundw

ater
on

the
site,to

better

determ
ine

the
environm

ental
condition

of
the

site.

T
he

defenses
further

allege
that

a
buyer

of
com

m
ercial

real
estate, arm

ed
w

ith
the

results
of

such
an

environm
ental

investigation,
then

determ
ines

w
hether

to
assum

e
the

risks
of

the
environm

ental
condition

of
the

site,
negotiate

changes
to

the
purchase

contract

to
provide

for
rem

ediation
of

the
site,

or
determ

ine
notto

acquire
the

site
at

all.
T

he

6



defenses
further

allege
thathad

C
om

plainants
perform

ed
a

P
hase

I
environm

entalaudit

of
the

P
roperty,

C
om

plainants
w

ould
have

know
n

that
the

P
roperty

had
previously

been

used
as

a
gasoline

filling
station,

that
U

ST
s

m
ay

be,or
w

ere,
present

on
the

P
roperty

and

that
the

soil
an

d
/o

r
groundw

ater
on

the
P

roperty
m

ay
be,or

w
as,

contam
inated

by

releases
of

gasoline
or

other
petroleum

products.

T
he

defenses
further

allege
that

C
om

plainants
are

sophisticated
buyers

and
users

of
com

m
ercial

real
estate,

the
A

m
ended

C
om

plaintdoes
notstate

thatC
om

plainants

perform
ed

a
P

hase
I

or
other

environm
ental

investigation
of

the
P

roperty
before

acquiring
the

P
roperty,

C
om

plainants,
therefore,

assum
ed

the
risk

of
U

ST
s

and
releases

of

gasoline
or

other
petroleum

being
present

on
the

P
roperty,

and,consequently,

C
om

plainants
assum

ed
the

risk
of

incurring
the

costof
rem

oval
of

the
U

ST
s

and

rem
ediation

of
the

P
roperty.

T
he

defenses
further

allege
that

C
om

plainants’
purported

ignorance
of

the
environm

ental
condition

of
the

P
roperty,

through
sim

ply
electing

not
to

perform
an

environm
ental

investigation
of

the
P

roperty
before

purchasing
it, does

not

relieve
them

of
having

assum
ed

this
risk.

T
he

defenses
further

allege
that

at
the

tim
e

of
C

om
plainants’

acquisition
of

the

P
roperty,

the
P

roperty
w

as
located

on
a

corner
of

a
m

ain
thoroughfare

in
a

business
area

of
L

om
bard,

Illinois,the
form

er
filling

station
building

w
as

present
on

the
P

roperty,and

C
om

plainants,
therefore,

knew
or

should
have

know
n,

even
w

ith
o
u
t

the
benefit

ofan

environm
ental

investigation,
that

the
P

roperty
could

have
been

used
as

a
filling

station
in

the
past.T

he
applicable

case
law

is
clear

th
at

each
of

these
tw

o
assum

ption-of-the-risk

defenses
is

a
viable

affirm
ative

defense
recognized

by
Illinois

courts.
R

usso
v.

T
he

7



R
ange,

Inc.,
76

Iii.
A

pp.
3d

236,
238

(1st
D

ist.
1979).

T
he

Illinois
A

ppellate
C

ourt
has

held
th

at
“u

n
d

er
the

im
plied

form
of

assum
ption

of
risk,

plaintiff’s
w

illingness
to

assum
e

a
k

n
o

w
n

risk
is

determ
ined

from
the

conduct
of

the
parties

rather
th

an
from

an

explicit
agreem

ent”,
w

hile
the

“prim
ary

[assum
ption

of
the

risk]
label

has
been

applied

to
situations

w
here

a
plaintiff

has
assum

ed
know

n
risks

inherent
in

a
particular

activity

or
situation.”

D
uffy

v.
M

idlothian
C

ountry
C

lub,
135

Ill.
A

pp.
3d

429,433
(1st

D
ist.

1985).

A
dditionally,

as
the

Illinois
A

ppellate
C

ourt
has

explained,
im

plied
assum

ption

of
the

risk
involves

“som
e

type
of

relationship
w

ith
the

defendant.”
R

usso,
76

Iii.
A

pp.

3d
at

238.
T

he
R

usso
court

gave
the

exam
ple

of
a

baseball
fan

choosing
“an

unscreened

seat
at

a
ball

p
ark

and
‘im

pliedly’
consenting

to
perm

it
the

players
to

proceed
w

ithout

taking
p

recau
tio

n
to

protect
the

fan
from

being
hit

by
a

foul
[ball].”

.
F

urtherm
ore,

the
R

usso
court

explained
that

“essential
to

all
these

situations
is

specific
know

ledge
on

the
p
art

of
the

plaintiff
of

the
risk

he
is

about
to

be
subjected

to..
.[and]

the
test

for

assu
m

p
tio

n
of

risk
[is]

a
fundam

entally
subjective

one.”
Id

(em
phasis

added).
A

lso,

the
R

usso
court

noted
th

at
“a

plaintiff
cannot

elude
its

application
w

ith
protestations

of

ignorance
in

the
face

of
obvious

danger.”
.

F
urtherm

ore,
the

Illinois
A

ppellate
C

ourt
explained

in
another

case
th

at
“the

doctrine
of

assum
ption

of
risk

presupposes
that

the
danger

w
hich

caused
the

injury
w

as

one
w

hich
ordinarily

accom
panies

the
activities

of
the

plaintiff
and

th
at

the
plaintiff

knew
,

or
sh

o
u
ld

have
k
n
o
w

n
,

th
at

both
the

danger
and

the
possibility

of
injury

existed

before
the

occurrence.”
F

alkner
v.

H
inckley

P
arachute

C
enter,

Inc!. 178
Iii.

A
pp.

3d
597,

602
(2d

D
ist.

1989)
(em

phasis
added).
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H
ere,

C
om

plainants,
w

ho
are

adm
ittedly

sophisticated
business

organizations

em
ploying

m
ore

than
3,000

people,
sought

to
acquire

im
proved

com
m

ercial
real

estate,

located
on

the
corner

of
a

m
ain

thoroughfare,
im

proved
w

ith
a

service
station

type
of

building;
yet,

according
to

their
A

m
ended

C
om

plaint,
they

did
so

w
ith

o
u
t

perform
ing

a

P
hase

I
environm

ental
audit.

T
he

P
hase

I
au

d
it

w
ould

have
disclosed

that
the

P
roperty

had
been

used
as

a
filling

station,
the

presence
of,

or
at

least
the

risk
of,

U
ST

s
and

contam
ination

being
on

the
P

roperty,
before

C
om

plainants
closed

on
the

P
roperty.

T
he

defenses
allege

this
inaction

is
in

direct
contravention

to
the

usual
and

custom
ary

practice
in

com
m

ercial
real

estate
transactions.

T
hese

facts
directly

relate
to

the
C

om
plainants’

conduct,
and

courts
specifically

look
at

a
party’s

conduct
to

determ
ine

assum
ption

of
risk.

D
uffy,

135
Ill.

A
pp.

3d
at 433.

A
s

the
B

oard
has

stated
in

previous
opinions,

a
respondent

has
a

valid
affirm

ative

defense
if

the
resp

o
n

d
en

t
alleges

facts
or

arg
u

m
en

ts
that,

if
true,

w
ill

defeat
the

claim
.

E
lm

hurst
M

em
orialH

ealthcare
v.

C
hevron

U
.S.A

., PC
B

09-066, slip
op.

at 20
(M

ar.18,

2010),citing
P

eople
v.C

om
m

unity
L

andfill
C

o.,PC
B

97-193,slip
op.

at3. (A
ug.

6,1998).

T
hese

defenses
fall

squarely
w

ithin
thatstandard.

S
im

ply
electing

n
o
t

to
perform

an

environm
ental

investigation
of

the
property

before
purchasing

it
does

not
relieve

C
om

plainants
of

having
assum

ed
the

inherent
risk

that
U

ST
s

or
releases

of
gasoline

or

other
petroleum

p
ro

d
u

cts
w

ere
present

on
the

property.
C

onsequently,
C

om
plainants

have
assum

ed
the

risk
of

incurring
the

cost
of

rem
oval

of
the

U
ST

s
and

rem
ediation

of

the
property.

A
s

R
espondents

have
clearly

alleged
the

necessary
facts

to
su

p
p

o
rt

these

affirm
ative

defenses,
an

d
as

itis
R

espondents’
b

u
rd

en
at trial

to
prove

the
existence

of

9



these
facts

and
circum

stances
after

having
the

opportunity
to

com
plete

discovery,
it

is

entirely
reasonable

to
determ

ine,
at

this
early

stage
of

the
proceedings,

that

R
espondents

m
ay

prevail
on

these
defenses

at
trial.

T
hus,

R
espondents

respectfully
request

that
the

B
oard

enter
an

order
denying

C
om

plainants’
M

otion
to

S
trike

A
ffirm

ative
D

efenses
N

os.
V

and
V

I
and

for
any

further

relief
the

B
oard

deem
s

appropriate.

A
ffirm

ativ
e

D
efen

se
N

o.
V

II
-

S
tatu

te
of

L
im

itatio
n
s

A
ffirm

ative
D

efense
N

o.
V

II
should

not
be

stricken
because

it
is

a
new

defense,

alleges
facts

w
hich,

if
proven

at
trial

w
ould

defeat
the

claim
s

m
ade

in
the

A
m

ended

C
om

plaint,
and

it
w

ould
be

prem
ature

to
strike

it
w

hen
discovery

has
not

been

com
pleted.

In
this

defense,
R

espondents
allege

that
C

om
plainants

are
private

citizens

bringing
an

action
for

cost
recovery

and
that

the
five-year

statute
of

lim
itations,

S
ection

13-205
of

the
C

ode
of

C
ivil

P
rocedure,

735
IL

C
S

5/13-205,
is

applicable.

T
he

defense
further

alleges
that

the
A

m
ended

C
om

plaint
alleges

th
at

releases

from
the

U
ST

s
occurred

from
1959

—
1977, w

hen
T

exaco
Inc.

w
as

the
ow

ner
or

operator

of
a

gasoline
filling

station
at

the
P

roperty.
T

he
defense

further
alleges

th
at

C
om

plainants’
cause

of
action

against
T

exaco
Inc.

u
n
d

er
the

statute
of

lim
itations

accrued
no

later
th

an
D

ecem
ber

31,
1977.

T
he

defense
fu

rth
er

alleges
that

T
exaco

Inc.

w
as

first
nam

ed
as

a
R

espondent
in

the
A

m
ended

C
om

plaint,
the

A
m

ended
C

om
plaint

w
as

n
o

t
served

on
T

exaco
Inc.

until June
11,2010,

m
ore

th
an

32
years

after
the

cause
of

action
accrued,

and
C

om
plainants’

cause
of

action
is,

therefore,
tim

e
barred

by
the

fiv
e

year
statute.

T
he

defense
further

alleges
that

the
five-year

lim
itation

period
m

ay
be

extended

10



by
the

“discovery
rule,”

w
hich

w
ould

require
that

C
om

plainants
did

not
know

,
nor

should
C

om
plainants

have
reasonably

know
n,

of
the

existence
of

their
cause

of
action

before
June

11,
2005.

T
he

defense
further

alleges
that

the
A

m
ended

C
om

plaint
adm

its

that
C

om
plainants

“identified
the

P
roperty”

and
“purchased

the
P

roperty”
in

2005,but

fails
to

allege
any

specific
dates

in
2005

for
those

actions.
T

he
defense

further
alleges

that
C

om
plainants,

therefore,
m

ay
have

know
n

or
reasonably

should
have

know
n

of
the

existence
of

their
cause

of
action

before
June

11,2005
and

their
cause

of
action

w
ould

be

barred
by

the
statu

te
of

lim
itations

u
n
d
er

the
“discovery

rule”
also.

It
is

w
ell

settled
that

statutes
of

lim
itation

apply
to

cost
recovery

actions
brought

by
private

citizens.
C

aseyville
S

port
C

hoice,
L

L
C

v.
E

rm
a

I.
S

eiber,
PC

B
N

o.
08-030

(O
ct.

16,
2008);

U
nion

O
il

C
om

pany
of

C
alifornia

d
/b

/a
U

nocal
v.

B
arge-W

ay
O

il

C
om

pany,
Inc.,

PC
B

N
o.

98-169
(Jan.

7,
1999).

H
ere,

C
om

plainants
are

private
citizens

bringing
an

action
for

cost
recovery;

thus,
statutes

of
lim

itation
apply.

In
private

cost

recovery
actions,

the
applicable

statute
of

lim
itations

is
the

five-year
statue,

w
hich

is

found
at

S
ection

13-205
of

the
C

ode
of

C
ivil

P
rocedure,

735
IL

C
S

5/13-205,
and

provides

as
follow

s:

Sec.
13-205.

F
ive

year
lim

itation.
E

xcept
as

provided
in

S
ection

2-725
of

the
“U

niform
C

om
m

ercial
C

ode”,
ap

p
ro

v
ed

July
31,

1961,
as

am
ended,

and
S

ection
11-13

of
“T

he
Illinois

P
ublic

A
id

C
ode”,

approved
A

pril
11, 1967,

as
am

ended,
actions

on
u

n
w

ritten
contracts,

expressed
or

im
plied,

or
on

aw
ard

s
of

arbitration,
or

to
recover

dam
ages

for
an

injury
done

to
property,

real
or

personal,
or

to
recover

the
possession

of
personal

p
ro

p
erty

or
dam

ages
for

the
detention

or
conversion

thereof,
and

all
civil

actions
not

otherw
ise

provided
for,

shall
be

com
m

enced
w

ithin
5

years
next

after
the

cause
of

action
accrued.

T
his

five-year
statute

is
applicable

to
C

om
plainants’

A
m

ended
C

om
plaint.

M
.

C
om

plainants
did

not
serve

the
A

m
ended

C
om

plaint
on

T
exaco

Inc.
until

June

11



11,
2010.

T
he

A
m

ended
C

om
plaint

alleges
that

releases
from

the
U

ST
s

occurred
during

the
period

of
tim

e
from

1959
—

1977,
w

hen
T

exaco
Inc.

w
as

the
ow

ner
or

operator
of

a

gasoline
filling

station
at

the
P

roperty.
T

herefore,
it

is
clear

from
the

A
m

ended

C
om

plaint
that

C
om

plainants’
cause

of
action

against
T

exaco
Inc.

accrued,
under

the

statute
of

lim
itations,

no
later

th
an

D
ecem

ber
31,

1977,
and

m
ore

th
an

32
years

have

passed
betw

een
the

date
that

the
cause

of
action

accrued
and

the
date

of
service

of
the

A
m

ended
C

om
plaint

on
T

exaco
Inc.

T
hus,

absent
C

om
plainants

bringing
them

selves

w
ithin

the
am

bit
of

the
“discovery

rule,”
w

hich
could

extend
the

five-year
lim

itations

period,
the

allegations
of

the
affirm

ative
defense

w
ould

defeat
C

om
plainants’

claim
s

at

trial.

T
he

B
oard

has
recognized

the
“discovery

rule”
in

applying
statutes

of

lim
itation.

T
his

doctrine
provides

that
the

beginning
of

the
ru

n
n

in
g

of
the

statute
of

lim
itations

m
ay

be
delayed

until
the

injured
party

knew
or

reasonably
should

have

know
n

of
the

injury
or

the
injury

could
have

been
discovered

th
ro

u
g

h
the

exercise
of

reasonable
or

ap
p

ro
p

riate
diligence.

U
nion

O
il

C
om

pany
of

C
alifornia

d
/b

/a
U

nocal

v.
B

arge-W
ay

O
il

C
om

pany,
Inc.,

PC
B

N
o.

98-169
(Feb.

15,
2001);

C
asey

v
ill

PC
B

N
o.

08-030
(O

ct.
16,

2008).
In

order
to

survive
the

bar
of

the
statute

of
lim

itations,

C
om

plainants
m

ust
affirm

atively
dem

onstrate
that

C
om

plainants
did

not
know

,
or

could
not

reasonably
have

know
n,

th
ro

u
g

h
the

exercise
of

reasonable
diligence

or

otherw
ise,

of
the

existence
of

the
releases

alleged
at

the
p
ro

p
erty

on
or

before
June

11,

2005.
T

he
affirm

ative
defense,

how
ever,

alleges
th

at
C

om
plainants

do
not

m
eet

this

requirem
ent.
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In
respect

to
w

hen
C

om
plainants

knew
or

reasonably
should

have
know

n
of

the

releases,
the

A
m

ended
C

om
plaint

is
relatively

silent.
T

he
A

m
ended

C
om

plaint
adm

its

that
C

om
plainants

“identified
the

P
roperty”

and
“purchased

the
P

roperty”
in

2005;

how
ever,

the
A

m
ended

C
om

plaint
fails

to
give

any
specific

dates
in

2005
for

those

actions.
A

nd
the

A
m

ended
C

om
plaint

does
not

state
in

any
w

ay
w

h
at

actions
and

investigations
C

om
plainants

took
in

identifying
and

purchasing
the

P
roperty

in
2005.

Indeed,
sophisticated

purchasers,
such

as
C

om
plainants,

usually
and

custom
arily

perform
substantial

due
diligence

in
acquiring

com
m

ercial
property,

including
P

hase
I

and
additional

investigations.

T
hese

types
of

investigations
w

o
u

ld
determ

ine
w

hether
the

P
roperty

had
been

used
for

a
gasoline

filling
station

in
the

past
and

w
hether

the
releases

alleged
in

the

A
m

ended
C

om
plaint

could
have

been
or

w
ere

present.
B

ut
the

A
m

ended
C

om
plaint

is

silent
as

to
the

exact
date

in
2005

on
w

hich
C

om
plainants

closed
on

the
P

roperty
and

w
hether

C
om

plainants
perform

ed
any

due
diligence

before
closing

on
the

P
roperty.

M
oreover,

in
the

m
otion

to
strike

this
defense,

C
om

plainants
do

not
state

any
m

ore

specific
inform

ation
than

the
general

allegations
of

the
A

m
ended

C
om

plaint.

C
om

plainants
could

have
p
u
t

the
issue

to
rest

by
m

aking
affirm

ative
allegations

regarding
w

h
en

they
closed

on
the

P
roperty,

w
h

at
pre-closing

investigations
they

m
ade

and
w

hen
they

w
ere

m
ade,

w
hen

C
om

plainants
received

any
know

ledge
from

those

investigations
and

w
h

at
they

learned.
B

ut
C

om
plainants

have
chosen

not
to

do
so,

creating
the

inference
that

they
cannot

m
eet

the
requirem

ents
of

the
statute

of

lim
itations

in
this

m
atter.

T
he

discovery
process,

how
ever,

w
ill

provide
the

necessary

facts
to

determ
ine

this
issue.

T
herefore,

it
w

ould
be

prejudicial
to

R
espondents

and

13



prem
ature

to
strike

this
defense

before
discovery

has
been

com
pleted.

A
dditionally,

C
om

plainants’
statem

ent
that

the
B

oard
has

previously
ruled

against

this
defense

is
disingenuous.

In
the

D
ecem

ber
O

rder,
the

B
oard

denied
R

espondents’

m
otion

to
strike

the
A

m
ended

C
om

plaint
on

the
basis

of
the

statute
of

lim
itations.

A
s

indicated
earlier

in
this

R
esponse,

how
ever,

the
B

oard’s
ruling

on
a

defense
in

term
s

of
a

m
otion

to
dism

iss
is

not
dispositive

or
controlling

of
the

B
oard’s

ruling
on

that
sam

e

defense
in

term
s

of
it

being
alleged

as
an

affirm
ative

defense.
pages

3
-

4
infra.

M
oreover,

the
B

oard’s
D

ecem
ber

O
rder

on
the

statute
of

lim
itations

specifically
envisions

the
lim

itations
defense

being
pleaded

by
R

espondents
as

an
affirm

ative
defense

stating,

“T
his

is
not

to
say

that
the

B
oard

finds
that

C
om

plainants
prevail

on
any

statute
of

lim
itations

issue
that

m
ay

arise
in

this
case.

H
ow

ever,
w

hen
considering

the
lim

ited

record
before

the
B

oard
.

.
.

there
does

exist
a

set
of

facts
in

w
hich

C
om

plainants
m

ay

prevail.”
E

lm
hurst

M
em

orial
H

ealthcare
v.

C
hevron

PC
B

09-066,
slip

op.
at

18

(D
ec.

16,
2010)

B
y

allow
ing

this
affirm

ative
defense

to
stand

and
discovery

on
it

to
take

place,
all

of
the

facts
w

ill
be

know
n,

and
a

com
plete,

rather
than

lim
ited,

record
w

ill
be

available
to

the
B

oard.
A

t
that

tim
e,

there
m

ay
not

be
any

set
of

facts
in

w
hich

C
om

plainants
w

ould
prevail.

T
hus,

R
espondents

respectfully
request

th
at

the
B

oard
enter

an
order

denying

C
om

plainants’
M

otion
to

S
trike

A
ffirm

ative
D

efense
N

o.
V

II
and

for
any

further
relief

the
B

oard
deem

s
appropriate.

A
ffirm

ative
D

efen
se

N
o.

V
III

-
L

aches

A
ffirm

ative
D

efense
N

o.
V

III
—

L
aches

is
identical

to
the

A
ffirm

ative
D

efense
N

o.

IX
-

L
aches

filed
in

respect
to

C
om

plainants’
O

riginal
C

om
plaint.

A
s

such,
and

as
part

14



of
R

espondents’
argum

ent
in

su
p

p
o

rt
of

A
ffirm

ative
D

efense
N

o.
V

III,
R

espondents

ad
o

p
t

an
d

in
co

rp
o
rate

by
reference

the
R

esponse
ofC

hevron
U

.S.A
.

Inc.
to

M
otion

to
Strike

A
ffirm

ative
D

efenses
filed

w
ith

the
B

oard
on

June
26,

2009
filed

in
respect

to
the

A
m

ended
C

om
plaint.

R
espondents

agree
that

the
B

oard
struck

this
affirm

ative
defense

in
its

M
arch

O
rd

er
ruling

on
C

om
plainants’

m
otion

to
strike

the
affirm

ative
defenses

to
the

O
riginal

C
om

plaint.
N

evertheless,
as

C
om

plainants
have

filed
the

A
m

ended
C

om
plaint,

w
hich,

inter
alia,

nam
es

T
exaco

Inc.
as

an
additional

party
respondent,

it
is

necessary
and

req
u
ired

that
R

espondents
reallege

this
affirm

ative
defense

to
the

A
m

ended
C

om
plaint

in
o
rd

er
to

preserve
the

record
for

appeal.

R
espondents,

therefore,
respectfully

request
that

the
B

oard
enter

an
order

denying
C

om
plainants’

M
otion

to
S

trike
A

ffirm
ative

D
efense

N
o.

V
III

and
for

any

fu
rth

er
relief

the
B

oard
deem

s
appropriate.

R
espectfully

subm
itted,

C
hevron

U
.S.A

.
Inc.

and
T

exaco
Inc.

D
ated:

M
arch

25,
2011

Joseph
A

.G
irardi

R
obert

B.C
hristie

H
enderson

&
L

ym
an

A
ttorneys

for
R

espondents
175

W
.

Jackson
B

oulevard
S

uite
240

C
hicago,

Illinois
60604

(312)
986-6960
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